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At the conference of the European Society of Irdeomal Law in Cambridge in September
2010, | listened to the key note speech of thei@eas of the Asian Society of International
Law, a lady who is also the Chinese judge at therm@ational Court in The Hague, Professor
Xue Hangin. Judge Hangin gave a presentation abbat she called the three core concepts
of international law: state, order, powdrwould like you to keep this in mind when | now
share with you my perception of the recent and omggdevelopments of the international
legal order.

1. Where we stand: the epoch of post-1989

International law as it stands now has been desdisishaped by the events of 1989, which
marks the end of the ideological split of Europed &0 some extent of the entire world into
‘East’ and ‘West’. 1989 has been the most importaadgsura after the end of the Second
World War, because it has ended the permanent &deckf the UN Security Council, has led
to the foundation of the World Trade Organisatithe(WTO) and of the International
Criminal Court, and has dramatically increased stegus of ratification of the universal
human rights instruments. All these facts can besicered, with some simplification, a
consequence of the fall of the Berlin wall.

Neither the terrorist attacks on the world tradetmeon 11 September 2001, nor the financial
crisis of 2008, nor the rise of China whose ecomoptwer this summer surpassed that of
Japan to become world’s no. 2 economy, have tramsfo the international legal order in a
similarly profound way. However, the more recenerg have cut back the overly idealist
and naive expectations addressed at the ‘new wodiel” after 1889, and have given way to
a more realist assessment.

2. Futuretrends

So we find ourselves in an ‘epoch’ of internatiolzal which began in 1989. Let me briefly
speak about the near future trends | am reckoniitily. Wdo not believe that we will soon
witness revolutionary ruptures. | do not expeat,ifstance, that the United Nations will soon
be dissolved, and a League of Democracies be founutsead. | do not expect that the
international constitutional principle of equaliy states will be abolished, and replaced by a
system of formal hierarchy among states. Neversiselgradual, evolutionary transformations
will continue to take place.

As far as structure is concerned, the trend whiels been some been deplored as
‘fragmentation’ will continue. | consider this trnto be a normal phenomenon of
differentiation, and a sign of the maturity of tiernational legal order, and not as per se
pernicious or dangerous. As far as the sourcesntafnational law are concerned, the
significance of soft law as a pace-maker for theation of hard law, as a complement to hard
law, and even as a substitute of hard law will ntos far as the legal persons or actors are
concerned, the so-called non-state actors, thai@@s, business actors, and individuals, will
continue to rise in factual importance and in legighificance.
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On the other hand, a re-assertion of the role efstlate, visible for example in the tight re-
regulation of the financial sector, is visible asliwin substance, the constituent principles of
the prohibition of the use of force and sovereignadity of states will persist, but they are
evolving. It is exactly this point on which | woulie to focus.

3. Sovereignty as responsibility to protect
The principle of sovereignty is being ousted fras position as d.etztbegrindundfirst
principle) of international law. State sovereigntyust and can be justified. It is today
increasingly accepted that the normative valudaibssovereignty is derived from and geared
towards humanity. By ‘humanity’ | here understahe 1egal principle that human rights,
interests, needs, and security must be respectégramoted. State sovereignty is not only
limited by human rights, but should be seen to texisly in function of humanity.
Consequently, conflicts between state sovereigmtytauiman rights should not be approached
in a balancing process in which the former is ptag# against the latter on an equal footing
but on the basis of a presumption in favour of huoityz

a) The contents of R2P: four elements

The key word is here: responsibility to protétitis abbreviated in the jargon of professionals
as ‘R2P’.The concept of R2P has been invented lmpramission of legal and political
experts, politicians and high UN-staff, called th@ernational Commission on Intervention
and State Sovereignty’ (abbreviated ICISS).Thathdd-commission had been established by
the Canadian Government, following a call by the SBcretary General Kofi Annan. It
worked under the co-chairmanship of Gareth Evanassiialia), who had before been
President and Chief Executive of the Brussels-bakgdrnational Crisis Group, and
Mohamed Sahnoun from Algeria, who was then a Spédaisor to the UN Secretary-
General. This ICISS Commission in 2001 publisheegort entitled ‘The Responsibility to
protect (2001)"

The historical reason for installing that Commissigere the widespread perception of two
failures of the United Nations to authorize suiily robust interventions in Ruanda in the
face of ongoing genocide in 1994, and in Kosovd989, where — although this is less clear -
genocide seemed imminent. These failures of theéedrniNations, notably of the Security
Council, or of its members, have triggered an is¢edebate on so-called ‘humanitarian
interventions’ that are interventions in favour rescuing human lives from genocide and
slaughter.

Against this background, the intention of the ICI®Bort was to replace the highly
controversial concept of humanitarian interventipnshifting the terms of the debate from
sovereignty as control to sovereignty as respditgilaind from a right to a right to intervene
to a responsibility to protect (if need be throuigiervention).5 From that perspective, R2P is
not an adversary of sovereignty, but its ally.

Anne Peters, Humanity as the A andf Sovereignty, European Journal of Internatidreal 20 (2009),
513-544.

3 See Anne Peters, ‘The Security Council’'s Resyilitgito Protect’ 8 (2011) International Organiiseis
Law Review (forthcoming).

‘International Commission on Intervention andt&taovereignty’ (ICISS), The Responsibility to it
(2001),http://www.iciss.ca/pdf/Commission-Report.pdf

Seminally Francis Mading Deng and otheBgvereignty as Responsibility: Conflict Managemient
Africa (Brookings Institution Press, Washington DC 1996)




The focus is no longer on the states’ duty to meffaom action and intervention, but
inversely on a possible duty to act internationéllyhis shift has been encapsulated in the
slogan: ‘From non-intervention to non-indiffererice.

The paradigm shift is based on four consecutiveraents: First, if we take human needs and
human rights as a starting point, every state hassbvereign responsibility to protect its
population from crimes that threaten their humaisterce.

Second, a state that grossly and manifestly faildischarge these duties has its sovereignty
suspended. This means that its sovereignty no tohgections a shield against outside
intervention.

Third, in a system of multilevel governance andarrtie principle of solidarity, the residual
or subsidiary responsibility to protect falls om tinternational community. The explanation is
that in the current global system of multilevel gomwvance, competences and obligations must
be allocated to that level of governance on whiokiegnance functions can be effectively
performed.

Fourth, the international community may only actotigh the Security Council, but not
through individual sates acting unilaterally. Anyidp else would open the door for abuse of
the responsibility to protect by superpowers.

b) Textual bases

In the General Assembly’s World Summit Outcome Doeunt of 2005, the world’s heads of
states have endorsed the responsibility to prafeetsense just explainédLater, some
Security Council resolutions have in turn confirmted Summit Outcome document. These
legal documents have narrowed the concept of RARCacumscribed it more precisely. It is
now agreed that the responsibility to protect papaohs relates (only) to the core crimes as
defined in the Statute of the International Crinhi@aurt (namely genocide, war crimes, and
crimes against humanity including ethnic cleansing)

At the Millennium Summit of 2005, the heads of stahd government advanced a three-pillar
strategy: Pillar one is protection responsibilitiéstates; Pillar two is international assistance
and capacity-building, and pillar three is timehdadecisive response. The 2009 Report of the
Secretary-General on Implementing the ResponsitidiProtect which was endorsed by the
General Assembly,confirmed this pillar-structure. Overall, the cept is now framed as
‘narrow but deep’, in the words of the Secretary:&al™®

See in favour of third stateduty to protect Mario Bettati and Bernard Kouchrieg,devoir d’ingérence
(Denoel, Paris 1987). See for philosophical argusd&-C Tan, ‘The Duty to Protect’ in T Nardin and
MS Willams (eds)Humanitarian InterventiofNew York University Press, New York 2006) 84-117.

! Resolution adopted by the General Assembly, W8ddchmit Outcome Document, UN Doc A/RES/60/1
of 24 October 2005, paras 138-39. ‘138. Each idldial State has the responsibility to protect its
populations from genocide, war crimes, ethnic cd#aand crimes against humanity. This respongibili
entails the prevention of such crimes, includingithincitement, through appropriate and necessary
means. We accept that responsibility and will aca¢cordance with it. The international community
should, as appropriate, encourage and help Statezgetcise this responsibility and support the &thit
Nations in establishing an early warning capabilty9. The international community, through the
United Nations, also has the responsibility to agpropriate diplomatic, humanitarian and other p&dc
means, in accordance with Chapters VI and VIl leé Charter, to help to protect populations from
genocide, war crimes, ethnic cleansing and cringasnat humanity. In this context, we are prepared t
take collective action, in a timely and decisivenmear, through the Security Council, in accordandé w
the Charter, including Chapter VII, on a case-bsechasis and in cooperation with relevant regional
organizations as appropriate, should peaceful meamsadequate and national authorities are malyifes
failing to protect their populations from genocidear crimes, ethnic cleansing and crimes against
humanity. (...).’

Report of the Secretary-General: Implementing Responsibility to Protect (UN Doc A/63/677 of 12
January 2009) paras 49-65 (‘Pillar three: timelgl dacisive response’).

o GA Res. 63/208 (3 February 2009) takes note@Bthcretary-General’'s Report of 2009.

10 Secretary-General 2009 (A/63/677) (n 8) paraitlt)l



c) Thelegal quality of R2P

While the (rather narrow) scope, substance andarglructure of the concept of a
responsibility to protect are meanwhile settled, precise legal status is not. It remains
controversial whether R2P is a hard and fast leglgation, only a political concept,soft
law,*? or an emerging legal norfiIn a three-day long General Assembly debate iy 2009

on R2P* in which 49 states took the floor, five governnzntelegations explicitly
considered R2P not to be a legal principle. Thése dpposing states were China, Brazil,
Guatemala, Venezuela, Morocco, and MonaCoLiechtenstein called R2P a ‘political
commitment of the highest ordéf.In contrast, Canada explicitly found R2P to beegal
principle!’ Bangladesh called it an ‘emerging normative frammiv'®

Many proponents of a legal obligation, includinyese states in the General AssemBfy,
have argued that R2P (with the narrow contents acwepted) is rooted in pre-existing treaty
obligations?° notably in the Genocide Convention, the Genevav€stions on Humanitarian
Law, and the Human Rights Covenants. Some schofarne that the concept does not add
anything new and might therefore be superfluousven dangerously misleading.

d) The added value of R2P: Conceptual innovation

My position is that although the idea of R2P cartlpd®e based on existing international law,
it is not legally superfluous. It is useful becaugaulls pre-existing norms together and places
them in a novel framework. This systematizatiomsapt to reinforce the normative power of
those principles. The whole is more than the suithefparts. R2P therefore has some added
legal value, notably a conceptual one, independiewhether it is qualified as a binding legal
norm as such.

1 In that sense Andrew Clapham, ‘ResponsibilitiPtotect — Some Sort of Commitment’ in V Chetail)(ed

Conflits, sécurité et cooperation/ Conflicts, Sétyuand Cooperation: Liber Amicorum Victor-Yves
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15 Brazil (A/63/PV.97, at 13); Guatemala (A/63/PV.9at 14); Moroco (A/63/PV.98, at 13); China
(A/63/PV.98, at 24); Venezuela (A/63/PV.99, atipnaco (A/63/PV.99, at 12).
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17 A/63/PV.98, at 26: ‘We have at our disposal ahsstirated normative legal framework based on
international law.’

' A/63/PV.100, at 22.
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4. No substantive legal obligation of Security Council membersto intervene

The ensuing question of now whether the SecuritynCi, or rather its members, especially
the five permanent members of the Council, are thenface of genocide — saddled with a
legal obligation to intervene, more precisely tdevpositively on a proposal for a resolution
to authorise military intervention. Such an obligathas been clearly rejected be the then
Permanent Representative of the United States oérism to the United Nations, in a
statement on the draft of the World Summit Outc@oeument of 2005, John Bolton. Bolton
stated: ‘We do not accept that neither the Unidadions as a whole, nor the Security
Council, or individual states, have an obligatiorirttervene under international lafy.’

So a hard and fast legal obligation has not yehlmelorsed by governments and therefore
does not form part of international law as it s&an@iherefore, the failure of the Security
Council members to intervene in Darfur to bringatoend the massacres did not trigger their
legal responsibility, although this passivity wasontravention of the solemn pledge made in
the Summit Outcome document.

Why are states and lawyers reluctant to accept &2& fully legal obligation, not only as a
political or moral one, incumbent on the Securityu@cil and its members? One explanation
is that the Security Council may authorize, but carfactual terms not compel military
action. The Security Council’s authorization desigo fulfill the international community’s
responsibility can only be a first step, a necgsbart not sufficient condition for actually
discharging the responsibility to protect in a aiton where non-military means were of no
avail. The Council is ultimately dependent on thditgal will of those states whose
economic sanctions have bite and which contrilnoiepis.

So would not a positive obligation of Security Colirmember to concur in a Council
decision to intervene additionally imply that stat®ould also act unlawfully if, after the
adoption of such a resolution, they refused to rdoumte troops? Endless chains of legal
obligations would result. Thinking through the idefia legal obligation up to this point
demonstrates the limits of international law. Thpsespects might deter states from wanting
to become a member of the Security Council in tfs place, and thus turn out to be counter-
productive for alleviating the plight of endangepapulations in real life.

5. Procedural obligation justify inaction

It might be a wiser course not to ‘legalize’ R2RAngetely in terms of aubstantivdegal
obligation of all states and the UN, whose non#faient would trigger legal liability. My
suggestion is to focus on the procedural aspetdads R2P has arguably already given rise to
the proceduralobligation of the members to justify a veto of ampanent member / or the
refusal to concur by the non-permanent members.

The procedural obligation to justify a negativeerfibws form the international rule of law,
under which also the Security Council operates.ddride rule of law, there is an obligation
to state the reasons on which legal acts are based.

A permanent member of the Security Council mayiristance justify its veto by pointing out
that an ongoing civil strife in a state like Sud#oes not involve genocide-like mass crimes
which would demand Security Council interventionmlay even (though less persuasively)
rely on its national interest in maintaining goaglgiborly relations with the government of
Sudan, because preservation of this interest f@amsof an international system of states. A
member can however not give the reason that it dvéiké to condone crimes in order to
‘cleanse’ a region.

Generally speaking, the obligation to give reasimmses law- and decision-makers to base
their acts on claims regarding the general inteaker than on selfish appeals. This has been

21 Letter of the Permanent Representative of theddristates of America to the United Nations (30 Usig

2005).



called the ‘civilizing force of hypocrisy? These reasons, even if they may be hypocritical,
still have the consequence of generating bettecomugs, because the ‘bad’ arguments are
officially banned and have therefore much less pawenfluence the ultimate decision that
has been reached.

This applies also to the Security Council. The gdtiion to give reasons leaves the exercise of
the veto within the realm of discretion of the parmant member, but still forces the member
to rationalize its decision. This allows other etadnd the public to criticize these reasons. On
the long run, an obligation to justify the vetoaist to rule out those most blatant abuses that
can simply not be rationalized. It is thereforefukthat, in the current stage of development
of international law, R2P has already reversedotings of justification for voting behavior of
the members, especially the permanent memberse@ecurity Councft®

6. Conclusion

Let me sum up: The ongoing process of a humanizaifosovereignty is manifest in the

emerging legal principle of responsibility of proteFor the time being, responsibility to

protect means for the Security Council and its mensthat there is a procedural obligation to
give reasons for non-intervention in an R2P-cades humanization of sovereignty is a

cornerstone of the current transformation of irional law into an individual-centered

system. Some observers even speak of a ‘humamzafiinternational law as a whole. This

‘humanization’ is — in my eyes - also a core bui@fiblock of the constitutionalisation of

international law.

But the process of constitutionalisation is famirall-encompassing. It is accompanied by
antagonist trends. Please also remember the Chinege Hangin and her key words of state
— order — power.

22 Jon Elster, ‘Deliberation and Constitution Making Jon Elster, Deliberative Democracy(CUP,

Cambridge 1998) 97-122, at 111.
23 Christopher VerlageResponsibility to ProtectMohr Siebeck, Tubingen 2008), at 250-53 with Hert
references.



